
Procuring 
Public-Private 

Partnerships (P3s)

BRADLEY J. NOWAK, PARTNER
Morris, Manning & Martin, LLP

bnowak@mmmlaw.com
(202) 971-4165

NIGP Forum
August 23, 2016

National Harbor, Maryland



What is a 
Public-Private Partnership (P3)?

• No universal definition of P3 – generally, P3 refers to any number of contracting 
arrangements that involve the leveraging of a private sector’s skills and 
assets and a sharing of risk and rewards in the delivery of a service or 
facility for use by the public.

• National Council for Public-Private Partnerships (NCPPP) defines a public-
private partnership (or P3) as:

“a contractual arrangement between a public agency (federal, state or local) and a 
private sector entity. Through this agreement, the skills and assets of each sector 
(public and private) are shared in delivering a service or facility for the use of the general 
public. In addition to the sharing of resources, each party shares in the risks and 
rewards potential in the delivery of the service and/or facility.”
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Common P3 Misconceptions

1. Only benefit of a P3 is private financing

2. P3s mean privatizations -- where a public entity sells a 
public asset to the private sector, who is then responsible 
for all aspects of the asset. 

3. P3s are a good fit for every project 

4. P3s are guaranteed to succeed

3



Background on P3s

• P3s are relatively “new” in the U.S.

• P3s are used more often elsewhere in the world (e.g., Canada, UK, 
Australia, etc.)

• Virginia, Texas and Florida are among the leading U.S. states using 
P3s

• Currently 36 jurisdictions have some form of P3 enabling legislation

• Recent jurisdictions include:

• Georgia (2015) (expanded P3 application)

• District of Columbia (2014)
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Challenges Facing 
Community Leaders

• Aging, inadequate or non-existent infrastructure

• Shrinking budgets to fund projects

• New regulatory or legal requirements

• Debt cap

• Constituent demands

• Economic development

P3s may provide a possible solution 
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What can P3s be used for?

• Constructing or developing a wide range of physical and social 
infrastructure projects 

• Modifying, rehabilitating or expanding existing infrastructure 
projects

• Outsourcing long-term management, operation and 
maintenance services 

• Monetizing underperforming infrastructure assets to provide 
much needed capital
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Potential P3 Benefits

1. Faster (efficiencies) construction/implementation

2. Less expensive project construction/implementation

3. Private sector expertise and innovation

4. Access to private funding

5. Performance-based requirements

6. Shared or transferred risk and benefits

7. Economic development driver

8. Single point of contact and accountability
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How do P3s Differ from 
Traditional Procurements?

• Traditional Procurement (construction) -- Design-Bid-Build 
(DBB)

• Separate parties for design (architect) and construction (general 
contractor) 

• Each phase – design and construction – procured separately, 
typically resulting in longer overall procurement period 

• Multiple points of contact and contracts raising specter for litigation

• Selection of construction focused on price; design on 
qualifications, not price

• Greater degree of risk to public owner through design 
review/approval process 
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How do P3s Differ from 
Traditional Procurements?

• P3 Procurement (e.g., DB, DBOM, DBFOM) - Unlike a DBB
procurement, DB procurement has:

• Typically one responsible entity/proposer (team) [architect and general 
contractor part of team] – limits any litigation to one entity unlike a DBB

• Design and construction phase procured as one contract

• Selection based on multiple criteria (on weighted basis) to determine “best 
value”: 

• Contractor experience/past performance

• Financial capability 

• Risk allocation

• Capital cost and O&M costs

• Virtually all design/construction risk shifted to private vendor (i.e., public 
liability exposure very limited)
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Forms of P3 Contract Structures

• P3s can be in a variety of contract forms, including:

o Operation and Maintenance (O&M) Contract (mid-term or 
long-term) 

o Design-Build, Operate & Maintain Contract (DBOM)

o Design-Build, Finance, Operate & Maintain Contracts 
(DBFOM)

o Concessions

o Franchise Agreement
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Risks in Using P3 Approach

• Political Risk in supporting P3 project from conception to completion 

• Need a P3 champion at high level

• Greater private sector interest in project if public sector is committed to P3 
process from start to finish

• Financing Risk – P3 Project must be “bankable” 

• Proven technology 

• Private sector’s obligations and liabilities are clearly identified 

• Unrealistic Goals or Objectives –

• All risk cannot be transferred to private sector – must be commercially balanced

• Realistic private sector obligations, performance guarantees and other 
requirements
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Risks in Using P3 Approach

• Poor private sector performance (below public sector’s envisioned 
expectations or stated requirements)

• Result of:

• Private sector vendor inadequately qualified

• Poor procurement planning

• Overreaching expectations

• Poor procurement process/poor contracts resulting in:

• Failure to secure desired terms and conditions

• Failure to control procurement period and contract development 
leverage

• Poorly negotiated contracts without well-defined terms, lack of detail and 
strong enforcement tools and remedies.
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What to Consider for a P3?

• In considering a P3 delivery approach, the public sector should (among other 
things):

1. Carefully consider and define project objectives

2. Consider which entity should own the asset

3. Compare various project delivery models (is P3 an appropriate delivery 
model for the project?) 

4. Consider regulatory or other legal restrictions to using P3 delivery 
approach.

5. Undertake financial modeling to determine what the appropriate funding 
and financing options are and what the anticipated costs of the project will 
be.
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What to Consider for a P3?

6. Consider whether after construction, can the public manage, operate 
and maintain the asset as well or better than the private sector with 
better efficiency and at a lower cost.

7. Determine whether the public sector is prepared to transfer some level 
of control over the public asset to the private sector

8. Consider impact on public employees and how they would be 
affected

9. Consider the role of politics and, as applicable, unions (what impact 
and how managed?)
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Safeguards to Protect 
Public Interests in a P3 Project

• Conduct a competitive bidding process (if the law allows) among 
qualified vendors to ensure full and leveraged competition and to 
obtain best possible terms and pricing.

• Engage qualified and experienced advisors – engineering, 
financial and legal – to assist public sector in procurement.

• Ensure contract documentation clearly defines roles and 
responsibilities, performance requirements, project security and 
provides sound enforcement mechanics.

• Conduct P3 cost-benefit analysis and financial modeling.

• Ensure full transparency and accountability. 
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P3 Takeaways

1. P3s are increasingly being considered and used in the U.S. to develop a 
wide spectrum of projects. 

2. P3s are not limited to privately-financed deals only – but includes a range 
of construction and long-term O&M projects.

3. Well planned and implemented P3 projects can bring cost reductions, 
substantial risk sharing/transfer, enforceable performance 
requirements and private sector efficiencies and innovations. 

4. P3s are only as good as well-drawn and detailed contracts secured 
through strong, competitive procurements – and this all begins with 
careful analysis, planning and implementation.
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Questions 
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Disclaimer

The materials and information presented and contained within this
document are provided by MMM as general information only, and do
not, and are not intended to constitute legal advice.

Any opinions expressed within this document are solely the opinion of
the individual author(s) and may not reflect the opinions of MMM,
individual attorneys, or personnel, or the opinions of MMM clients.

The materials and information are for the sole use of their recipient and
should not be distributed or repurposed without the approval of the
individual author(s) and Morris, Manning & Martin LLP.

This document is Copyright © 2016 Morris, Manning & Martin, LLP.
All rights reserved worldwide.
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